UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

2-25-2019

State v. Waring Appellant's Brief Dckt. 46437

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Waring Appellant's Brief Dckt. 46437" (2019). Not Reported. 5505.
https://digitalcommons.law.uidaho.edu/not_reported/5505

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
2/25/2019 10:42 AM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
I.S.B. #9525
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id.us
IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JASON PHILLIP WARING,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46437-2018
KOOTENAI COUNTY
NO. CR-2017-11562
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jason Waring appeals from the district court’s order relinquishing jurisdiction over him
and executing his unified sentence for possession of a controlled substance of seven years, with
three years fixed, to be served consecutively to the sentence imposed in Nez Perce County Case
No. CRF-2016-7850. He contends the district court abused its discretion at sentencing as it
imposed a sentence that exceeded even the prosecutor’s recommendation. Considering the
objectives of criminal punishment, Mr. Waring’s sentence was not reasonable.
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Statement of Facts and Course of Proceedings
Mr. Waring was charged by Information with possession of a controlled substance and
possession of drug paraphernalia. (R., pp.51-52.) He agreed to plead guilty to possession of a
controlled substance and the State agreed to dismiss the paraphernalia charge. (8/8/17 Tr., p.3,
Ls.12-22.) The district court accepted Mr. Waring’s guilty plea, and sentenced him to a unified
term of seven years, with three years fixed, and retained jurisdiction. (8/8/17 Tr., p.11, L.23 –
p.12, L.3, p.21, Ls.4-12.) The district court ordered the sentence to run consecutive to the
sentence imposed in Nez Perce County Case No. CRF-2016-7850 (“the Nez Perce County
case”). Mr. Waring was on probation in the Nez Perce County case when he was found to be in
possession of the contraband that led to the charges in this case. (8/8/17 Tr., p.17, Ls.19-20, p.21,
Ls.19-22.)
The district court relinquished jurisdiction over Mr. Waring on the recommendation of
the Idaho Department of Correction. (R., pp.69-70, Conf. Docs., pp.47-79.) Mr. Waring filed a
motion pursuant to Idaho Criminal Rule 35 for reconsideration of sentence, and a timely notice
of appeal. (R., pp.72-77.) At the hearing on Mr. Waring’s Rule 35 motion, Mr. Waring requested
that the sentence in this case run concurrent to the sentence in the Nez Perce County case. (See
Motion to Aug., Ex. A.)1 The prosecutor submitted on the issue because the State’s original
recommendation was to have the sentences run concurrently. (Id.) The district court reduced
Mr. Waring’s fixed time from three years to two years, but did not order that the sentence run
concurrent to the sentence imposed in the Nez Perce County case. (See Motion to Aug., Ex. B.)
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The Clerk’s Record does not contain a copy of the minutes of the Rule 35 hearing and the
district court’s order partially granting Mr. Waring’s Rule 35 motion. Simultaneously with the
filing of this brief, Mr. Waring is filing a motion to augment to include these documents in the
record.
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ISSUE
Did the district court abuse its discretion at sentencing?

ARGUMENT
The District Court Abused Its Discretion At Sentencing
The district court abused its discretion when it sentenced Mr. Waring to a unified term of
seven years, with three years fixed, and ordered the sentence run consecutive to the sentence
imposed in the Nez Perce County case. This sentenced exceeded even the prosecutor’s
recommendation, and was excessive considering the objectives of criminal punishment. Though
the district court partially granted Mr. Waring’s Rule 35 motion, reducing his fixed time from
three years to two years, this relief does not go far enough.
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160
Idaho 1, 8 (2016). This Court considers whether the trial court: “(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason.” Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Generally, when appealing a sentence as an abuse of discretion, the appellant “must
establish that, under any reasonable view of the facts, the sentence was excessive considering the
objectives of criminal punishment.” State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted).
“Those objectives are (1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.” Id. (quotation marks omitted). “When reviewing whether a sentence is excessive, [this
Court] review[s] all the facts and circumstances in the case and focus[es] on whether the trial
court abused its discretion in fixing the sentence.” State v. Baker, 136 Idaho 576, 577 (2001)
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(citation omitted). Where, as here, the district court imposes a sentence within the statutory
limits, “the appellant bears the burden of demonstrating that it is a clear abuse of discretion.”
State v. Miller, 151 Idaho 828, 834 (2011) (quotation marks and citation omitted).
The sentence Mr. Waring received represents a clear abuse of discretion, as it exceeds
even the prosecutor’s recommendation. At sentencing, the prosecutor recommended a unified
sentence of five years, with two-and-a-half years fixed and two-and-a-half years indeterminate,
with a period of retained jurisdiction. (8/8/17 Tr., p.17, Ls.12-18.) The prosecutor also
recommended the sentence run concurrent to the sentence imposed in the Nez Perce County
case. (See Motion to Augment, Ex. A.) The district court exceeded the prosecutor’s
recommendation with respect to the fixed time, the indeterminate time, and the relation between
this sentence and the sentence in the Nez Perce County case. The district court sentenced
Mr. Waring to seven years, with three years fixed, and ordered the sentence to run consecutive to
the sentence in the Nez Perce County case. (8/8/18 Tr., p.21, Ls.4-10.)
There were no circumstances that warranted a sentence greater than that recommended by
the prosecutor. The prosecutor described Mr. Waring’s offense as follows:
Defendant was picked up on this charge really at a probation search, as I
understand it. From all appearances . . . he was cooperative, told law enforcement
officer that he’d been struggling with addiction really since he was 16 years old,
was living with his grandparents at the time, and they were out of town and just
found some guy downtown who looked like he might be high and got some
methamphetamine . . . .
(8/8/18 Tr., p.17, L.19 – p.18, L.2.) The prosecutor told the district court “everything [in
Mr. Waring’s criminal history] appears to be mostly tied up with addiction . . . .” (8/8/18
Tr., p.18, Ls.6-9.) Counsel for Mr. Waring told the district court that, in addiction to struggling
with addiction, Mr. Waring has a serious mental illness and “has had several stints with
treatment.” (8/8/18 Tr., p.19, Ls.19-25.)
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A person struggling with addiction and mental illness who is picked up on a probation
search and found to be in possession of drugs does not deserve a lengthy term of incarceration.
Mr. Waring is aware that drugs present a problem in his life, and is motivated to improve himself
and pursue treatment. (Conf. Docs., p.15.) The objectives of criminal punishment are not
furthered by the sentence imposed by the district court in this case. Mr. Waring’s sentence
should be reduced.

CONCLUSION
Mr. Waring respectfully requests that the Court reduce his sentence as it deems
appropriate, or remand this case to the district court for a new sentencing hearing.
DATED this 25th day of February, 2019.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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